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HPEDJIET AKYSATOPCKOTL, HHKBU3SHTOPCKOL UH 
CABPEMEHOP KPHBUYUHOL TOCTYNKA KPO3 
PASBOJ KPHBHYUHOL WPOWECHOL ITPABA 


Castcemax: CBako pa3MaTpatbe pa3Boja lIpaBHHX HHCTHTyTa MOcpeqHO yKa3y- 
je Ha pa3Boj YOBeCKOBe MHCJIN H Ueje Koja ce OMHOCH Ha HeroBy 3allITHTy Ha Wupe- 
KTaH WIM Ha MHQMpeKTaH HayHH. Of HHMUMjaIHux MarujcKM 3aCHOBaHHX KOHIer- 
uuja, IpekKO HHKBH3HUMje HU TOprype KaO JIeTHTHMHOT MexaHH3Ma yTBphuBatba 
,lIpaBe” HCTHHE, 3alTHTa lpaBa HW MpaBHYHOCTH MOCTaBMla je CBC CTpOXxKH 3axTeB 
ycnlocTaBsbarba TIpaBusia KPHBMYHOr Wpoueca. Uctopujcku pa3Boj KpHBMYHOr po- 
IeCHOr lpaBa ce MOx*Ke jacHO CarsleqaTH KpO3 Tp BesIHKa CHCTeMa H TO: aky3aTOp- 
CKH, HHKBU3HTOPCKH M CcaBpeMeHH KpHBH4YHH TMocTymaK. Y OBOM HCTpaxkKHBaby 
HaunHuhe ce mpersiey MOMeHYTHX CHCTeMa MOYeBLIM OA HUXoBe Kpahe aHayn3e ma 
lipeko KpHTHuKor ocBpta. Aky3aTOpCKH CHCTeM KapakTepHie JOMHHalnja upzeja 
3alUTHTe cuoOboza HM WpaBa 4oReKa, JOK Ce Y HHKBU3HTOPCKO] KOHUeMUMjM Harwaia- 
Ba e(UKacHOCT cy30njaha KpHMuHaHTeTa. CaspeMeHH KpHBHYHH TocTynak paha 
ce KaO NOKyllaj yCiocTaBsbaba CKaHOr OfHOCa u3Mehy pelliea aky3aTopcKor Hu 
MHKBH3HTOPCKOL KpHBHYHOr Toctynka. Pa3siMKOBarbe TOMeCHYTHX TpaBHHX KOHIe- 
TI{HWja 3aCHOBaHO Ha pa3JIMYHTHM TPHHUMMHMa OCHOBHHX TIpOuecHux Hayesia Koja 
cy 04 yTuuaja Ha OCHOBHe pouecue pyHKunje. BpeMe HUXOBOr CMeCHHBalba BEOMAa 
je TelIKo OfpeAMTH, a pa3zsIor JIexKM y TOMe Ja cy y Tpakcu OBe KOHMeMUMje, yCuOB- 
HO peyeHo, apTHkyucaHe Hajyetthe y MemwoBHTHM PopMama, 0 4emy he OuTH BHUTe 
peu y caMoM oBom pajy. Ha Kpajy pa3sMatpatba TeMe oBOr HCTpaxKuBatba yKa3ahe- 
MO MHIIJberba HW 3aKJbYYKe JO KOJMX Ce TOW. 

Kayune peau: aky3aTtopcKi KpHBHYHH TWOcTyNak, MHKBH3HTOPCKH KpHBH4HH 
MOcTylak, CaBpeMeHH KPHBMYHH MOCTyMaK, pa3B0j] KPHBHYHOr WpolecHor mpaBa 
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Uctopuja mtpaBHux MHCTHTyUMja MpeyctaBlba 3alpaBo persex eBosyyuje 
yopeyaHcTBa. Ilouesmid OF NpBOONTHUX 3ajeqHua, cBe 0 CaBpeMeHOr ApyLTBa, 
UPYLITBeHO pearoBarbe Ha KPHMHHAJIMTeT HMaIIO je 3a WHJb OCHTypaBarbe Oe30eNHO- 
CTH JpyliTaBa HM 3alTHTy HajBuliux BpegHocTu (Jopanosuh 2017, 35). PasBujajyhu 
ce OJ HHHUMjasIHux MarujCKH 3aCHOBaHHX KOHUenlnja, IpekKO HHKBU3HUMje HW TOp- 
Type Kao JIerHTMMHOr MexaHH3Ma yTBphuBaka ,,1IpaBe” HCTHHe, 3alTHTa papa Hu 
IipaBM4HOCTH MOcTaBHa je CBE CTPOXKM 3aXTeB YCIOCTaBJbalba IIpaBia KPHBM4YHOr 
Tipoueca. Y TOM CMHCJIy, KPHBHYHO TpolecHo WpaBo dopmMupasiIo ce Kao TeMeJb 
lipaBHe CHIypHOCTH, KaKO Ha CTpaHH ApoxKaBe HM ouITeheHHX TakO HM Ha cTpaHH 
OCYMIBHYCHOT, ONTy2KeHOr WIM KOHA4HO Ocyhenor. 


Oxzpehyjyhu kpuBu4Ho MpolecHo mpaBo kao ,,CKyII IpaBHUXx IIponuca KojHMa 
ce ofpehyjy mpolecHe page, HuxoBa (POpMa HM YHyTpalilia BpesHOcT u ogpehyjy 
IIpowlecHu cyOjeKTH Kao BPWIHOWM THX pawbH UM HHXOB TpaBHH Mo0%Kaj” (Bacnsbe- 
Buh 1981), qaTuM OKBUPOM HacToOjH ce o6e36eqHTH HUBO TpaBHe CHIypHOCTH Koj 
rapaHTyje ja HHKO HeBHH Hehe Out ocyhex. OHOCHO, Obe30ehyje ce 3aKOHUTOCT U 
IipaBH4HOCT TIpHMeHe KPpHBHYHOMaTepHjaHor papa, y3 MocueqH4HO U3pHiarbe 
ofroBapajyhe caHkuvje koja je ipegBuhena kpuBHyHuM 3aKoHoM (Lkysmh 2014). 
TypOysleHTHH IyT pa3Boja H Tekyhux H3MeHa KPHBHYHOr MpolecHor WpaBa, 3aBH- 
cHo je OA Hay4Hux, CKOHOMCKHX MH APyWITBCHOMOMMTHYKHX aTpHOyTa ApyliTBa. 
Crojehu y Be3v ca cTaBOBHMa Bilafajyhe Kace, 10 MHTawy Oopbe mpoTHB KpuMH- 
HaJIHTeTa, OBaj OKBHp HOCHO je HepeTKO ycCIOBe JHCKPHMHHATHBHOCTH HU 3allITHTe 
WHTepeca MoBalIheHux Marina. 

XYMAaHH3alHjoM ApylITBa HW yciocTaBlbawemM MehyHapoqHonpaBHUx cTa- 
Hapya y lpaBHUM TMOcTylawuMa, MIpollecHH cerMeHTH OnBajy HapOYHTO aKIeHTO- 
BaHu. AKO OBOMe JOaMo TpakTH4He MoTpebe Oopbe NpoTHB KpHMHHAaIMTeTAa H CBE 
HarlaleHnje 3axTeBe euKacHOCTH KPHBHUYHOr Towerwba, YCMOCTaBJbakbe CTaOMIHOr 
CHCTeMa KpHBH4HOMAaTepryjasiHor HW KPHBHYHOMpoecHor WpaBa HCKpucTaMcalo ce 
KaO HMIlepaTHB Ha HalMOHasIHOM, aid H MelyHapowHOM HMBOY PyHKUMOHNCcarBa. 
Uctopujcku pa3B0] KpHBHYHOr TWpolecHor WpaBa ce MOxe jacHo caryleqaTH Kpo3 
Tpu Beka cuctema (Lkymuh 2013, 176-234). To cy: aky3aTopckuH, HHKBU3HTOp- 
CKH HM CaBpeMeHH KpHBH4HH ToctTynak. IIpBu oKBup Tako KapakTepHle JOMMHaLlHja 
wgeja 3allTuTe croOoqa MU TpaBa 4OBeKa, OK Ce Y HHKBU3HTOPCKO] KOHUeMuUMjH 
HaryiaiaBa eduKacHocT cy30ujatba KpHMuHauTeTa. KonayHo, caBpeMeHH KpH- 
BM4YHM Toctymak paha ce Kao NOKyllaj ycnocTaBlbalba cKagqHor ofHOca u3Mehy 
pelliera aky3aTOpCKOr HM HHKBU3HTOPCKOr KPHBM4YHOTr MOcTyikKa. 

Enadopupajyhu npezmetuu oxsup, bpkuh (bpxuh 2013) ucruye ya je pasmu- 
KOBalbe OBMX TpaBHHX KOHIeMUMja 3aCHOBaHO Ha pa3sIM4HTHM MIpHHUHIMMa OCHOB- 
HHX TIpOWecHux Hayella Koja cy OA yTHUaja Ha OCHOBHe TIpouecHe PyHKuyje. pu 
TOMe, BpeMe HHXOBOT CMeCHHBalba BEOMA je TeLUKO OpequTH. Pa3ior TOoMe TOUMBa 
Ha 4YHHeHHUM Wa cy y Mpakcw oBe KOHUeMUMje, yCIOBHO peyeHo, apTuKysMcaHe 
Hajyeuthe y MelLIOBHTHM (opMama. Tako cy y mpema3HuM (a3aMa HOBM eJIeMeHTH 
Tove Wa MOTHCKy]y CTape, Te ce TIpe MO*Ke TOBOPHTH O JOMMHAaHjn jeqHor oF 
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THUOBa, a He O HeEFoBO] YHCTO) BaqaBHHH. OcBpHyBUIM ce Ha HallMOHaIHy paBy 
HCTOpHyy, Basba uctahn Ja je jouw Upe BULIe OF Moa Beka, IpaBHu cuctem y CDPJ 
Iipetlo3HaT KaO MellaBHHa aKy3aTOPCKHX HM MHKBU3HTOPCKHX esleMeHata. TaKxo ba- 
jep, KpajeM wle3qeceTHx roquHa Npowior Beka, yKa3yje Ha HHTCH3HBHMjH YIIMB 
aky3aTOPCKHX KOMIOHCHTH, OfMepaBajyhu Hx y paBHOpaBHOM MojIOKajy ca HH- 
KBH3HTOPCKHM OCHOBaMa Y OKBHpHMa KpHBHYHOr Moctynka (Bayer 1969, 111-126). 
Crm4Ho 3alaxare KoHadHO ZoHocnH wu Wikynmh (Wkynuh 2011, 54-75). Have, 
qaTH ayTop yiyhyje Ha Morpeline cuMMIMpukawnje HM u3jeqHavaBatba IIpeMa KojH- 
Ma Ce KOHTHHCHTasIHO--eBPOMCKH CHCTeM O3HadaBa KaO HHKBH3HTOPCKH, a aHTsioca- 
KCOHCKH Kao aky3aTopcKH. Y uctom Koutexcty, Wkynuh ucruye ya o6a cuctema 
3alIpaBo HHCy UCKJby4MBOr WIM 4MCTor Tua, Beh y H3BeCHHM CerMeHTHMa IIpey3H- 
Majy JeIOBe lIpaBHe Tpaquuuje u mpakce Apyror oKBupa. 


HanocileTky, ca UHJbeM LesOBUTOr Upersega, WoMahv KpHBMYHONpaBHH H3- 
BOpH, UpescTaBsbajy M pa3ssIM4NTe NMOKyLaje MOJMOBHOr OApehera KpHBMYHOTr M0C- 
Tyuka. Tako Urmatosuh (Urmatosuh 2007, 21) ekcnamunpa qa ce 10, OBMM Tep- 
MHHOM Tlogpa3syMeBa ,,3aKOHOM ypeheHu TOK OCTBaperba TipezMeTa KpHBHYHOr Ipo- 
WecHor papa, 3aKOHOM peyBuheHomM u ypeheHom enaTHouthy Kpu- 
BHYHOMpouecHHx cyOjexata.” Hewito KomuseTHHjy Tepunnunjy HyoH bpxuh koja, 
TO], JaTHM oppeherem, noszpa3yMesa ,,lIpaBHH OJHOC KojH HacTaje u3Mehy mporec- 
HHX cyOjekaTa (cya WM CTpaHka), MOBOJOM 3axTeBa 3a paciipaBsbame KpH- 
BHYHOMpaBHe CTBAapH, KOjH IIpeTHOcTaBJba opehenu cTemeH CyMmbe ja ce YUHHeHO 
KPHBHYHO Ae0, KAO YCIOB 3ACHMBaHba KOHKPeTHOr OHOCA, CaCTOJH Y BPLeHy Hi- 
XOBHX IIpaBa HW oOaBe3a (TIpollecHHx PyHKUHja), Ca WHIbeM TIpaBHIHe IpHMeHe KpH- 
BMYHOr MaTepHyjasHor IpaBa, a y KpajHbOj JIMHMjH pas 3alliTuTe ApyuiTBa of Kpu- 
MuHanuteta” (Mrmatosuh 2007, 21). Unaxk, 3Hauaj KpHBH4Hor MpolecHor mpaBa Hu 
3aKOHMTOr KPHBHYHOr MOCTyMKa HajOosbe je MOK Za U3paxkeH y objauiHermy PoKcu- 
Ha (Roxin and Schtinemann 1998, 1-2) koju HaBpogu ya: ,,MatTepujanHo KpHBHYHO 
lipaBo, 4Hja cy OCHOBHa papa cafpoxxaHa y KpHBHyHOM 3aKOHYy, YCTaHOBJbaBa 
KapaKTepHCTHKe K@KIMBUX pafibH, Te 3ampehyje UpaBHuM ocreqMWama Koje cy 
TloBe3aHe Ca UMHeHeM KpHBuYHor esa. Ja Ou“ OBe HOpMe MOTIIe Ja OCTBape CBO]Y 
(PyYHKUWjy CTBapatba esIeMCHTapHHX TIpeTMOcTaBKH 3a MMPHM 3ajeqHHYKH %KHBOT 
Jby IM, OHE He CMe]y y Culy4ajy H3BpUWeHa KPHBMYHOr esa, MOCTOJaTH CaMO Ha Ma- 
nmupy. Ulotpe6an je, mpe cBera, jeqaH TpaBHo ypelhenu noctynak, NomMohy kora ce 
TOCTOjaHbe KaxKHUBe pale MOKe yCTAaHOBUTH, Te HCTOBpeMeHO OMOryhuTH crIpo- 
BoheHe 3aKOHOM Tipomucane canKuuje. IIpu tome ce, mMoq TakKBHM_ ,,lIpaBHo 
ypelheHuM” TlOcTyIKOM, MOry pa3yMeTH TpH actiekTa: HeroBe oApezOe Mopajy OuTH 
TakO (opMyIHcaHe a Ha OfToBapajyhu HayHH NOTHOMaxKy MaTepHjasIHOM KpH- 
BH4HOM Tipapy Ja Oye ciipoBeyeHo; OHe MOpajy HCTOBpeMeHO Ja ycTaHoBe rpaHu- 
le lipaBa 3aMpara opraha KpHBMYHOr MpaBocyha y 3amiTuhene croboyze nojeqnHa- 
la; MW OHe MOpajy, KOHAa4HO, Ja cTBOpe MoryhHoctT, a ce 1paBOCHaxKHOM OJJIyKOM 
MOHOBO YCHOCTaBH HapyleHH lmpaBHH Mup”. 
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Aky3aTOPpCKH KPHBH4HH TocTymak 


Aky3aTOpcKH KpHBH4HH TocTynak ce y TeopHjH ogpehyje wu kao onTyxKHH 
KPHBHYHH MOcTyMak jep Ce 3aCHMBa Ha aKY3aTOPCKOM, OJHOCHO OFTy2KHOM Hauyelly. 
Uctopujcku ocmMatTpaHo, To je HajcTapujH CHCTeM KPHBHYHOr MOCTyMKa KOjH je 
OM0 IIpHcyTaH jol y BpeMe poOoBlacHM4ke ApxKaBe MU paHor deyyamu3ma (Pivic 
2011, 24-39). [locmatpaHo y pa3BojJHOHCTOpHjcKHM TepciekTHBama, jeqHa OJ, he- 
TOBHX OCHOBHHX obesexKja jecTe M3pa3HTH KIacHH KapakTep, KOjH ce orseqao y 
oOecipaBsbeHOCTH poboBa KOjH cy KaxKHaBaHH OJ] CTpaHe poOoBacHuka 6e3 Toc- 
TyIKa, OK ce, C [pyre cTpaue, MocTymak CIIpoBOAMO camo Tipema poOoBsacHHiMa. 
Aky3aTOpcKH KPpHBHYHH MOcTylak yBeo je AeoOy OCHOBHUX TpowecHux pyHKuHja 
Ha moceOHe mponecHe cyOjexte. Tako cy ce y KpHBHYHOM ToOcTynky, Kao MoceOHH 
TIpowlecHu cyOjeKTH, H3ZBOJMIM TyXKHIa, OKPHBJbeHH HM cy. AKy3aTOpCKH KpH- 
BMYHM MOcTyiak UpeycTaBsbao je cllop ABe paBHorpaBHe cTpaHke — Ty%xKHOLa H 
ONTYKeHOT, ped, Cy0M, KaO He3aBHCHHM H HellpHcTpacHHM OpraHoM, Koj je HMao 
oOaBe3y Ja Taj clop pellu. 


HauHH MoKpeTama NOCTyNKa WH HeroBo Tpajawe 3aBHcHIO je O TYKMOLA. 
IIpBeHcTBeHO ce Kao TyKMJall MOraO MOjaBHTH caMo ouiTeheHH, a TeK KacHHje, c 
pa3Bojem J[pyliTBeHe cBecTH, MH OuO KOjM rpahaHuH KOjH je Morao MOAHETH T3B. 
TlonynapHy TyxOy. Jlo3BoJbaBale MoryhHoctTu fla ce y CBOJCTBy TyKHOa y KpH- 
BM4HMM CTBapHMa 0jaBH He camo oulTehenu, Beh u OusIO KojH Apyru rpahanun, 
ousa je Moma3Ha Ta4Ka 3a pa3yBajatbe KpHBHMYHOr oO rpahanckor moctymka. Have, 
TpalhaHcka cTBap ce rOHH caMO aKO TO 2KeuIM HellocpeqHO 3aMHTepecoBaHo JIMLe, 
KpHBH4Ha CTBap Kay, MMa TYKMOMA, a TyKWIAL MOxKe OuTH cBaKo (bejatosuh 2016, 
79). Tyxusall je WoKpeTao KPHBH4HH TocTymak Hu ONO je Ay2KaH Ja WoAHece WoKa3e 
Kako OH JOKa3HBaO OCHOBAaHOCT TyxKOe, Ma je TAKO Ha TYKHOLY OnO TepeT ToOKa3zu- 
Barba, HW 300Fr Tora Je WesOKYMHa AaKTHBHOCT Ty2KHOLa yY KPHBHYHOM MOCTyNKy pey- 
cTaBJbasia (PYHKUWy rowerma. Ty2Knsall je oTy2xxKOy H3HOCHO Ha rlaBHOM Tpetpecy, 
a HaKOH HeroBor H3Jlaraha ped cy AOOMjasiM ONTYKeHH HM Heros OpaHuall. 


JIpyra ctpaHa, y OBaKO KOHUMIMpaHoM KpHBHYHOM TIOCTyIIKy, Mospa3syMeBa- 
Jia Ou OOaBe3y ONTy2KeHOr Ja ce yIlycTH y MOCTyNaK M OJTOBOpH Ja JM Ty2KOY CMaT- 
pa OCHOBaHOM, Kao H IIpaBo ya ce Opanu. BaxkHo je HalloMeHyTH Ja cy oe cTpaHe 
Ouse paBHonpaBHe cTpaHke. Ha onty2xkeHoM Huje OO TepeT IpHKyIJbartba Ui TIpy- 
*Karba WOKa3a. LTo ce THyYe yore cyqa, OH je y (a3 WoKa3uBatba Ono OOjeKTHBHH 
TlacCHBHH TOCcMaTpay clopa cTpaHaka, jep Cy M Ty2KWall M Ty2KeHM He CaMo Tipesa- 
ram oka3e, Beh cy caMv W HaBOAMIM OBe WOKa3e. JeqnHa PyHKUNja cyqa Oua je 
ycMepeHa camo ka cyhemy H orieqaa ce y OApxaBaly pega y TOKy MocTynkKa, 
3aKOHMTOCTH H3BOherHa TOKa3a HW JOHOMWeHY Mpecye Ha OCHOBY H3BeCHHX OKa3a. 
IIpecyya, Kao pa3ysITaT clipoBeyeHor NocTyika, Moria je Ja Oyge ocyhyjyha wim 
ocnobahajyha, a qoHocusa ce BehuHOM ruiacoBa. Cy Huje oOpazarao cBOjy Oy- 
KY, a OKa3e Ha OCHOBY KOJHX Je OWIyKy JOHOCHO, eHHo je IpHMeHOM TIpHAuuna 
cnoOoqHor cyaqHjckor yBeperba. Takohe, mpecyya je, OCHM y H3y3CTHUM CJlyyajeBH- 
Ma, HeoOopuBa, OAHOCHO, Huje ce HH Ha3Hpasia MOryhHocT MmpHMeHe HeKOr IpaBHor 
Jleka ped, JpyruM, He3aBHCHMM, Jp%kaBHHM TeJIOM. 
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Vimajyhu y Bugzy noOpojano, HepeTKo ce y JIMTepaTypu HaBOTH Ja je aky3a- 
TOPCKH MOfe] KPHBHYHOr WOCTyNKa HMaO BHCOK HMBO CJIMYHOCTH ca rpahaHcKuM 
TOcTyMKOM. Pa3yor OBOMe H jecTe LITO je IpeAMeTHH OKBHp HacTao y BpeMe kKajla 
cy ce cBakKa IpaBiJia NWoHalarba CMaTpasia IpHBaTHHM JlesIMKTOM (Krapac 2010). Ha 
OCHOBYy KapaKTepHCTHKa OBOr THIMa KPHBHYHOr MOCTYIIKa, MOXKe Ce 3aKJbYYHTH Ja je 
OH v3rpaheH Ha IpHHUMWHMa ouyBalba IpaBa u cuoboga rpalana Koj cy Mmpeossia- 
apa Hay, TeHCHUMJOM e(PHKacHOCTH KpHBUYHOr Tomerwba. 3aHHMIbMBO TyMaderbe 
aky3aTOPCKOr KOHMelTa KPHBHYHOr MOCTyIKa Hajla3MMoO HW y HHOCTpaHuM TpaBHuM 
enadopayujama (Peoples 2000, 122). Haume, npatehu uctopujy cyqckux moctyma- 
a, paHn oOHUM yTBphuBawa KpHBMe Mospa3syMeBalM cy Tako3sBaHH Booicju cyd 
WIM Ma3uje, KaKO je TO Ha3MBaHoO Ha TepuTOpHyju Tanabe Cpouje u Lpue Tope. 

IIpum4Ho diopuszHe uzeje NoapasyMeBase cy uyeje y KojuMa On onTyxKeHH 
PYKOM MoOpao H3BaHTH ycujaHo rBoxhe 43 Kibyyae BoAe HIM Mpehu Oocoxor mpe- 
KO yxKapeHe nlogore. TeK yKOIMKO OM My paHe 3alleyIMIe y pOKy OJ] HEKOJMKO Ja- 
Ha, OBO OH Ono ZoKa3 boxjer ymuuBa u boxje momohn, a WITO ce TyMayHIO Kao 
0OKa3 HeBHHOCTH. Cim4aH OKBUp MoApa3syMeBao Ou MoryhHocT cyKOOsbeHUX cCTpa- 
Ha ja UcTHHY WoKaxy y Oopoy. pu Tome, o6e crpaHe umase cy MoryhuoctT ya y 
WBoOojy u3abepy cBoje TpesCcTaBHuKe Koj Ou ce OopuH go cmpTu. Asn, c 003H- 
POM Ha To Jia ce cmatpauio 7a je booxkja Momoh yBek HakJIOHeHa OHOME KO ce OopH 3a 
HCTHHY, JbyH Hcy WpvsaBasM BaxKHOCTH KO he ce Hahu y TOM ABOOO}]y, WTO je 
IIpou3va3HI0 13 CAMOr KOHIelTa HUXOBE MaTpHjapxasiHe JIOTHKe. 


Bpatusuim ce TyMayemy aky3aTOpcKor MOCTyIKa, aTH OKBHpP HHTepripetTu- 
pao ce ympaBo y KOHTeKcTy OopOe cpeqHoBeKOBHHX BUTe30Ba TIpey, cyyom. Ugeja 
cyhera kao ABOOOja, y KOjoj ce HCTHHa JOKa3yje CHaroM OpyKja, 3alpaBo Bulena je 
kao Tpofyxetak boxje mpomuciu. Tek W3HeTH apryMeHTH O KPHBHYHO) CTBapH, 
HucCy OTya MocMaTpaHH camoctTasIHO, Beh y wHpem KoHTeKcTy boxje npaBzse. 
OcBpHyBUIM ce HallociieTKy Ha CaBpeMeHH KOHUEIT KpHTHKe aky3aTOpCKOr MOcTyI- 
ka, ayTopu nonyt Jopanyesuha (Jovanéevic 2012, 197) ynyhyjy Ha OasmuHe Marb- 
KaBOCTH IIpeyqMeTHor oKBUpa. J[oK ce HMIlepaTHB yTBphuBaa alicosyTHe HcTHHe 
MO2%Ke MOCTaBHTH KaO aKCHOM CyJCcKe PYHKUHje HW KOHAYHE CBpxe, y aKY3aTOPCKOM 
MOCTYIKYy, MIPHHUWM HCTHHe MOxe OUTH H30CTABJbeH WIM JeMMMYHO 3aHeMapeH. 
EkylaTaHTaH IIpHMep OBOr OKBUpa IpeycTaBlbajy pa3sIMYHTH MHCTHTyTH IIpey3eTH 
3 aHTIOCaKCOHCKOr [paBa, MOMyT cllopa3yMa O TIpH3Hawy KpHBHLe, a KOJHM ce 
TIpollecHe cTpaHKe, OAHOCHO Ty2xKHJIal| MH OCYMHHYCHH/OKpHBIbeHH, AOroBapajy o 
lipaBHo)] KBasMpuKalwjH KPHBUYHOr esa, Te Ka3HH Koja he y KOHa4dHOM ONTH H3- 
peuena (Nikolié 2006). [pemaga d@opMasHo MpolecHe cTpaHke jecy jeqHake, aky3a- 
TOPCKH MOJ[edI OBO y TIpakTH4HOM Herupa. Mako ce FeksapaTHBHO cTpaHu oOpaHe 
O3BOJbaBa CaMOCTAJIHO IPHKyIJbake OKa3a, OBO 3alipaBo He 3Ha4uH ya he mpuky- 
IIJbeHH MaTepHjasiu M yHCTHHy OUTH U3BeAeHH Ha rylaBHOM Ipetpecy. 

OcBpHyBUIM Ce Ha HallHOHasIHa pelea calpxaHa y JaxonuKky Oo Kpueu4uHOM 
nocmynky, TIpeTXOAHO je HapO4vTO BHAJbMBO y Ba actiektTa: 1) cerMeHT IIpHKyn- 
Jbakba OKa3a OJ, CTpaHe OCYMMBHYCHOr WIM HeTrOBOr MpaBHOr 3acTyMHHKa 3axTeBa 
IIpHcTanak JIMa OF Kora ce OB MaTepHjasM MIpHOaBsbajy; 2) aaHom 302 mpezMeT- 
HOr u3BOpa, IpezBuha ce a akKO OCyMHbH4eHH UM Herosw OpaHMall cMatTpajy ya je 
HOTpeOHO Tpesy3eTH OApeheny WoKa3sHy paywy, UpesToKuhe jaBHOM TyKMOLY Aa 
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WcTy IIpeqy3me. Y Tom cilyyajy, Hev30exKHa je IIpHIMYHO HeMOBOJbHa CHTyalyya. 
Hanme, oHaj Koj ce OpaHH, 3axTeBa OJ, OHOF KOjH ONTy2x*yje Ta npexy3Me parwmy 
Koja je CypoTHa HHTepecuMa onTyx6e. 


VMukBu3NTOpCKH KPHBH4HH Tocrynak 


VaKBu3HTOpCKH KPHBHYHH MocTyMak ce y TeopuHjn onpehyje u kao ucTpaxHH 
TocTylak jep je HeroB HajAOMMHAHTHHJH Weo Ousia UcTpara, a WpescTaBsbao je MOT- 
IlyHy CYIPOTHOCT aky3aTOpCKOM KPHBHYHOM Toctynky. JJatH OKBUp H3BOpHO je 
HacTao Ha TeMeJbUMa CyACKHX TpaqoBa-pxKaBa Ha TepuTopHjH WaHawibe Mtasnnyje, a 
y OKBMpy TpaBHe WKOJe riocaTopa H MoctTruocatopa XIII Bexa. Kacunje upey3er 
KpO3 pa3JIM4HTe TIpaBHe aKTe, OBaj KOHIeNT ce WIMpvo y MpaBHoj Ipakcu Xao3byp- 
uke MoHapxuje u Dpanuycke ApxaBe. IIpemya je TepMHHOJIOLWIKM OBA] OKBHP BpJIO 
cWM4aH NOCTYNKy UpKBeHe HHKBH3HUHje KOjH ce OAMrpaBao TOKOM cpeyber Beka, a 
KOjH je cBojy dyHKIWjy Halllao y KOHTeKCTy NporoHa jepeTuKa HV BelITHIIa, Baba 
HarwiacHTH ja ce OBH OKBMpH He cMejy MewaTH. Mnax, xpumhancka KaronuuKa 
UpkBa, Koja je Ousa oBauthena Wa ciIpoBOaH KpHBHYHO MpaBocyhe y morsegxy Kpu- 
BHYHHX [ela NpOTHB peuruje, TOMpHnea je HeroBoj apupMalyjH, jep je aky3a- 
TOPCKH TlOcTyHaK CMaTpasia Oe3BpeqHHM a CaMHM THM Hi HelpHXBaTJbHBUM. Tako 
yCIIOCTaBJbeH MOCTyMak KacHuje je IpeHeT H Ha CBETOBHE CyOBe H Ha Taj HadHH je 
3a2KHBEO. 


CrpykKTypa MHKBM3HTOPCKOr KPHBHYHOr MOcTylKa ce orieqa y UcTpa3u Uu 
cyhemy, c THM Ja je rilaBHa elaTHOCT OusIa 3aCHOBaHa Ha MCTpa3H, KO]y je BOAO 
uctpaxutesb. Uctpara je Ousia MofesbeHa Ha Ba esa: onlITy (reHepasHy) HcTpary 
W ToceOny (cieyujanHy) ucTpary. 3ampaBo, JOK je y aky3aTOPCKOM KOHUenTy on- 
Ty2kOa Onsia Ha CTpaHu ollTeheHor, OBaj KOHIenT Nospa3syMeBao je WocTojawe Jp- 
%KaBHOr IIpecTaBHuKa, CyKOeCHHKA, OMHOCHO MpodecuoHnamHor cyAMje, a KOjH je 
MMao OBJlalliheHe Ja IpecyaM y KPHBHYHO] cTBapv. Y MHKBH3HTOPCKOM MOCTyIKy 
cy cBe Tp WpollecHe (yHKUHJe, Take u onTyxOa U ONOpaHa u cyhere, Ouse y 
HajexHocTH cya. M3 Tora npou3nsia3v Ja je cy, MMao HeyesbuBy PyHKUMJy on- 
TyKOe u PyHKUHjy oOpaHe, a MocTyMaK Je cy NOKpeTao Mo cyly2KOeHO] Wy2KHOCTH. 

IlTo ce Tu4e ucTpare, ucTa ce kao rlaBHa (:ba3a KPHBMYHOr MocTynka JewHsa 
Ha OmlluTy 4 noceOHy. Y OKBUpy OMUITe, WIM KaKO ce Apyrauuje Ha3MBasa, reHepai- 
He HCTpare, CIIPOBOAMIO Ce HCIUTHBabe OCYMIBHYCHOT, IIpH YeMy OH yorITe Huje 
3HaO LITa My Ce CTaBJbajIo Ha TepeT. Tek y OKBHpy ToceOHe, OAHOCHO crlelMjaHe 
UcTpare CTaBJballo My Ce JO 3Hakba 3a WTa Ce TepeTH, a HapOuNTO je OusIO JOMMHAaH- 
THO HM H3paxKeHO HacTOjame UCTpaxKuTesba a O OKPHBIbeHOr AoOuje NpH3sHabe 
Koje ce CMaTpasIo HajjauuM oKa30M. Jlo mpH3Hakba UCTpaxUTesb je Morao Zohu Ha 
pa3MuntTe Hayne, a HapouuToO je Oula W3paxKeHa IPMMeHa TOpType koja ce Huje 
cMaTpajla 310ymoTpeOom, Beh O03BOJbeHHM cCpexCTBOM. Y TOM KOHTeKCTY BaJba 
uctahu ja je nana Unohentuje IV 1252. rogqune Oynom Ad extirpanda qo3B0mM0 
ynoTpeO6y My¥eHa y HHKBH3HTOPCKOM TIOCTYIIKy, a Ca IIHJbeM YTBphuBaka UcTHHe 
vu Oopbe mpotus jepecu (Breczko and Kornelius 2013, 85-101). Hopex o6apese cyna 
Wa BOAM Uctpary 0 cry2xKOeHO] AyxKHOCTH (ex Officio), Heke KapakTepucTHKe HH- 
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KBH3HTOPCKOr MOcTylka Moxpa3syMeBajy TajHocT cyherma. IIpu Tome, cBe wITO je 
WMHKBUPeHT, Kao OOjCKT KPHBMYHOT MOCTyIKa H3peKaO TOKOM HMCIHMTHBakba, OHOCHO 
My¥elba OesexKHIO Ce OF CTpaHe 3alMcHuyapa. 


Cyherme ce cnpopoqnso mpeaq cycKuM BehieM koje je cyquI0 HU AOHOCHIIO 
lipecyy HCKJbyYMBO Ha OCHOBY CIIHca IIpeyMeta HW IpesCcTaBJbaslo je 3aBplHy (a3y 
y Kojoj ce WoHocusa mpecyga. Cyycka pecyfa WoHeTa y MocTylky y HocTMyHOcCTH 
je Ousa 3acHoBaHa Ha cllHcua jep je cyhete Ousio 3acHoBaHo Ha WpHHuMny — quod 
non est in actis non est in mundo - OHO 4era HeMa y CIIMcuMa, He MocTojn. Cyz je 
IeHHO WOKa3e 10 CBOM CJIOOOAHOM CyHJCKOM yBepeby aliM je MOpao Ja TpHkynM 
lipeqpuheny KouM4uHHy WoKa3a oypehenor KBanuteta. Ilopeg ocyhyjyhe u ocmo- 
Oahajyhe mpecyye, cy je Morao ZoneTu u T3B. absolutio ab instantia — Wpecyay Ha 
OCHOBY KOj€ OKPHBJbeHH OCTaje MO, CyMHOM. 

Haume, Kako Ou ce orpaHHyMiia Cy{cKa CaMOBOJba, TOKOM BCKOBA, YBEJCHO je 
TipaBusio Wa ce 6e3 MIpH3Hawa OKPHBUJbeHOr WIM CBeqOUeHa 1Ba OecrIpeKopHa cBe- 
oka, He MO*Ke JoHeTH ocyhyjyha upecyga. Uctuna, y ycnoBuMa puMeHe TopType 
TCLIKO je OHIO OYCKHBATH a HHKBUPeHT Hehe MpH3HaTH WITa My Ce CTaBJba Ha Te- 
pet. Tek, MOMeHYTH MIpHHIH, CXOHO KOMe OKPHBJbeHH OCTaje TO, CYMHBOM TO]- 
pa3yMeBao je 3alpaBo camo pHBpemMeHy obycTaBy KpHBMYHOr TocTyika, 6e3 edex- 
Ta lipaBocHaxHocTH (Krapac 2010, 132) . M nopey cBux oumx crpaHa, To je O10 
JlerasiaH MOCTyNak H3 Kora cy IIpoucTeksla caBpeMeHa Hayela JIeramuteta H opUuLH- 
jecIHCTH KpHBHYHOr rowHea UW OATOBOPHOCT cyfa 3a yTBpheHo 4UMHeHHYHO cTabbe. 
Ha ocHoBy H3HETHX OCHOBHHX KapaKTepHCTHKa OBOT CHCTeMa, MOXKe Ce 3aKJbByYHTH 
qa je Y UCTpaxkHOM CHCTeMy KpHBHYHOr NocTyiKa TeHyelMja epukacHocTu KpH- 
BM4HOr Torerba MMasia peBary Hay] TeHACHUMJOM O4yBarba JIMHHMX cObosa HW Tpa- 
Ba rpahana, IpHcyTHOM y aky3aTOPCKOM CHCTeMy KPHBHYHOr MpolecHor mpaBa 
(Bejatosuh 2016, 71). YmpaBo y TOM cMMcJIy eo MHKBH3HTOPCKH KOHLelT TpuxBa- 
TaO jé KpHBHYHOMpolecHy AHHaMMKy Koja Hse Ha WITeTy oKpvHBbeHor. TajHocT 
Tipoleca, IpHMeHa McTpaxKHUX MeTOJa KOje Cy MOTIYHO HeIIpHXBaTJBUBe M3 aciieK- 
Ta XYMaHOCTH, HelMOcTojame TpaBHor 3acTyMHHKa OAHOCHO OpaHHola, HeKH cy OF 
Hajyeuthux KpHTuKa Koje ce TOMMY y UpezMeTHOM kouTekctTy. Mmak, ca Teopuyj- 
CKOr aciieKTa, MoceOHO HeraTHBHHM TOcTaBJbasia Ce MHTerpHCaHOcT AMchapaHTHHX, 
IpolecHux PyHKIHja, YAMe je Je MMHCTBeEHO Jp2KaBHO TesIO OUO OHO U KoOje TYKU U 
OHO KO]H HIpecyhyje. 


CappemMeHu KpHBHUHH Hoctynak 


CappeMeHH KpHBHYHH TOcTyMak, KOjH ce y WHTepaTypu 4ecTO O3HayaBa HU 
KaO MeIIOBHTH KpHBH4HM TOcTynak, HacTao je KaO KOMOMHalIMja ONTYKHUX MH HC- 
TpaxHux ememeHata. Pa3Bujajyhu ce Mod yTutajeM MpOcBeTHTeJbCTBa, OAHOCHO 
KacHHje IKOJIe IpHpoOAHOr MpaBa, OBaj KOHCTpyKT WoOuja cBoje oOpuice Kpo3 s1HGe- 
paliHe WM COMMOMNCHXONOMKe KPpHTMKe pa3uMuuTHX MucIMOIa, NomyT Bomtepa u 
Bexapuje. Hakon Dpaniycke OypxKoacke peBOIyIMje MHKBU3HTOPCKU MocTymak 
BHIe HHje OHO NpHMepeH HOBOM Oby, a c Apyre cTpaHe, Huje Ovo Moryh Hu MOB- 
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paTak Ha aky3aTOpPCKH KpHBH4HN NOCTyiak. Tako je pelicHe HaheHo yCiHocTaBJba- 
eM MCINOBHTOr, CAaBPpCMCHOr, KPHBHYHOT MOCTyIKa. 


IIpatehu yompunoce Kpanua (Krapac 2010, 20), dbpaHitycko 3aKOHOaBCTBO 
je Hakou 1789. roquHe ycBojHI0 OCHOBHE IPHHItMNe eHrIecKor Ka3HeHOr MOCTyMKa. 
Tloctojate cyhewa mpey MopoToM U olleHa WOKa3a, CXOZHO CHOOOHOM CyCKOM 
yBepery, HeKM cy OJ Oa3H4HUX TIpHHIMMa OBe paBHu. Unak, yBoherem 3akona oO 
KPHBUYHO] UcTpa3u (Code d' instruction criminelle) Koju je crymMo Ha CHary 3a 
Bpeme HanoseoHoBe BulaqaBHHe, aKy3aTOPCKH KpHBMYHH MocTynak OuBa U3MeHeH 
WM JOMyHeH, YHMe HacTaje HOB, HHTerpaTHBHH, TaKO3BaHH MeIIOBHTH THM KpH- 
BHYHOr TocTylka. OCHOBHa KapaKTepHcCTHuKa CaBpeMeHOr KPHBHYHOT MOcTykKa je y 
TOME ITO Je TO ONTY2KHO paciipaBHH KPHBH4HH MOcTymaK, jep Cy y HeMy HajBulle 
WOUIa JO U3paxkaja Hayela onTy2xOe U paBHoNpaBHOCTH. 3a OBaj KPHBHYHU MOCTy- 
lak j€ KapaKTepHCTHYHO TO LITO y CBOjOj CTPyKTypH UMa Ba OCHOBHA Jesla U TO: 
IpeTXOJHU (MpHIpeMHH) MocTynak U riaBHH mocrynak. MHuunjaTuBy 3a WOKpeta- 
He KPHBMYOr NOcTyNKa Jaje 1pxaBHU OpraH — jaBHM Ty2KWall M TO TO Ciy2KOeHO} 
My2KHOCTH. 

Y IpuimpeMHoM HocTylky Wpely3uMajy ce pase koje HMajy 3a IHsb pa3zja- 
IlHbeHe KPHBHYHE CTBapH JO OHO cTemeHa BepoBaTHOhe KojM je NoTpebaH Ja Ou 
jaBHH TyKuUIall MoraO JOHETH HcnpaBHy OJIyKy 3a asbu TOK MocTynka. [yaBHuM 
KPHBH4YHUM TOCTYMKOM pyKOBOH Cy y 300PHOM WIM MHOKOCHOM cacTaBy. Hakou 
CIpOBeeHHX TPHIIpeMa, Op2xKaBa ce rlaBHU MpetTpec, re ce yTBphyjy cBe mpaBHo 
peuIeBaHTHe UMHeCHUIe H OKOJIHOCTH KOje cy Of, 3Havaja 3a pa3jalllHeHe KpUBUYHE 
cTBapn. Hakou ogp:KaHor riaBHor mpeTpeca cy] JOHOCH OfJIyKy Ha HejaBHO] cel- 
HMI BeharbeM UH riacahem. Y MeINOBMTOM HocTynky PyHKUNje ONTy2xKOe, oMOpaHe 
MW cyhere cy OfBOjeHe MW HUXOBO BpllleHe NOBepaBa ce MOceOHUM cyOjekTuMa. Y 
OBOM THITY KpHBHYHOr MOCTyMKa MpuMewyje Ce MHOINTBO KPHBHYHOMpOlecHHx 
Hayela, Melhy KojuMa cy HM HadellO paBHOMpaBHOCTH, MCTHHe, JaBHOCTH, YCMeHOCTH, 
HelOcpeAHOCTH HU Wp. Y OBOM CHCTeMy KPHBHYHOr MOCTyMKa HacTOjH ce Ja ce, LITO 
je Moryhe Bulle, yckmayle 7Be MehycoOHO onpedHe TeHJeHIMje: esbuKacHOcT KpH- 
BHYHOr MOCTyNKa HW O4YBakbe VM 3allITHTa JHYHUX WpaBa U crobona rpahana, uITO 
Huje Ov0 Ciy4aj y aKY3aTOPCKOM HM MHKBU3HTOPCKOM KPHBH4HOM ToctynKy (beja- 
topuh 2016, 73). Tlopex noceOHe 2p2xaBHe MHCTaHile Koja OOaBsba (yHKIM]y rorwe- 
ba MOYMHUTeJba KPHBHYHHX Jlesa (ex officio), MeIOBUTH KPpHBH4YHU TOCTyMaK 1103- 
Haje HM (yHKUMjy UcTpaxHoOr cyquje, Kao MU CyHje Ha riaBHo} pacuipaBu. Tek dyHK- 
lWja cyqWje ope Noapa3syMeBa UM UHIMJaTHBy pHKyliJbakha oKa3a W UCTpaxkuBakba 
CBUX peJIeBaHTHUX YHHeHUIAa, KOje MOry OTH OF 3Ha4aja 3a KPUBMYHYy CTBap. 

Takohe, mMehy HekuM ocoOeHOCTHMa, BaJba HallOMeHYTH HM TO a TepeT TOKa- 
3MBalba Huje Ha ONTy2KeHOM. 3alpaBo, OH cajja HeMa IpaBHy oOaBe3y a OrOBapa 
Ha IIMTatha cya, OMHOCHO Ja ja UCKa3 WO HeKoj cTBapu. Tek yKouMKo cyy Habe na 
HeMa JOBOJbHO J10Ka3a, KOJM HEABOCMUCJIeHO yilyhyjy Ha KpuBUlly, ToHe)he ce ocs0- 
dahajyha mpecya. BaxkHo Hayes y OBOM CMHCIy Koje Basba ucTahu jecte ,,in dubio 
pro reo”, a Koje IIpakTH4HO 3HayH Ja y cilyuajy MOCTOjakha CyMmbe Tpeba IpecyAuTU 
y Kopuct oxpuBybeHor (Jla3uH 1985, 89). OcuM uHmeHUIe a MeIIOBUTH KPHBMYIHU 
TocTyiak, y 3HauajHOM BO] BHINe padyHa O WpaBMMa MW MOOKajy OKPHBJbeCHOTr, 
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OBaj THI MOCTylkKa je HM jaBaH, a LITO CBaKaKO JONPHHOCH TpaHcilapeHTHOCTH 4H 06- 
jeKTHBHOCTH TocTynama. 


3akby4ak 


Vigeja opor ucTpaxuBarba je persed aky3aTOPCKOr, MHKBU3HTOPCKOr Hi caB- 
PeMeHOr KpHBHYHOr NoOcTyNKa Kpo3 pa3BO] KpHBHYHOr MpolecHor WpaBa, cTora je 
OBO HCTpaxkuBalbe H KOHUMMMpaHo y Tp KybyyHe WemMHe. Ugeja Koja je HaBesia Ha 
cnpoBolhene oOpaye oBe TeMaTHKe TIpOu3HIa3M OF Tora a CBaKO pa3MaTpatbe pa3- 
BOja IIpaBHHX MHCTHTyTa MocpesHO yKa3yje Ha pa3BO] YOBeKOBe MUCJIM HW Ueje Koja 
ce OMHOCH Ha HeroBy 3aLlITHTy Ha JMpeKTaH WIM Ha MHAMpeKTaH Hayy. On HHHUH- 
jJaIHHX MarvjCKH 3aCHOBaHHX KOHUenUMja, IpeKO MHKBH3HIWje U TOpType Kao Je- 
THTMMHOr MexaHi3Ma YTBphuBaiea ,,paBe” MCTHHE, 3alITHTa paBa HM lIpaBHyHOcTH 
MOcTaBMla je CBe CTPOXH 3aXTeB YCIIOCTaBJbarba IpaBia KPHBUYHOr IMpoweca. 


Aky3aTOpcKH KpHBM4HH TocTynak ce y TeopuHjH ogpehyje uv kao onTyxKHH 
KPHBHYHH MOcTymak jep Ce 3aCHHBa Ha aKy3aTOPCKOM, OJHOCHO ONTY2KHOM Hayelly. 
Uctopujcku ocmatTpaHo, To je HajcTapujH CHCTeM KPHBHYHOr MOCTyMKa KOjH je 
OHO IIpHcyTaH jo y BpeMe poOoBuacHHyKe jIpxKaBe HM paHor deysamu3Ma. MHKsu- 
3MTOPCKH KPHBHYHH TOcTylmak ce y TeopHjH o_pehyje u kao MCTpaxkKHH TocTymak 
jep je Heros HajOMHHAaHTHHJH Weo Ona UcTpara, a WpescTaBsbao je MOTIHyHy cyl- 
POTHOCT aky3aTOPCKOM KpHBHYHOM Hoctynky. JlaTH OKBUp H3BOPHO je HacTao Ha 
TEMCJBMMa CYCKHX TpadoBa-{pxKaBa Ha TepuTopHyn AanawHbe Utannje, a y oxBupy 
lipaBHe WKoJIe rocaTopa Hu mMocTruocatTopa XIII Bexa. Kacunje mpey3eT Kpo3 pa3- 
JIM4HTe TpaBHe akTe, OBaj KOHIeCIT ce WMpHO y UpaBHoj mpakcu XaO30ypuiKe Mo- 
Hapxuje u DpaHuycke WpxasBe. 

CaBpeMeHH KpHBH4HM TOcTylak, KOjH ce y JMTepaTypH 4ecTO O3HayaBa U 
KaO MCLIOBHTH KPHBHYHM TocTylak, HacTao je KaO KOMOMHalMja ONTYKHUX H HC- 
TpaxkHUXx eemMeHata. PasBujajyhu ce TOA yTHuWajeM MpOcBeTHTeJbCTBa, OJHOCHO 
KacHje INKOJIe IpHpoAHOr MWpaBa, OBaj KOHCTpyKT WoOuja cBoje oOpuice Kpo3 j1HGe- 
paiHe HW COMMOMCHXONOWKe KPHTHKe pa3IMYHTHX MucIMOUa, NonyT Bonrepa u 
Bexapuje. Hakon Dpanuycke OypxKoacke peBOyHHje HHKBU3HTOPCKH ocTymak 
BHIe HHje OHO NpHMepeH HOBOM Joby, a c Apyre cTpaHe, Huje Ovo Moryh Hu MOB- 
patak Ha aky3aTOpCKH KPHBH4HH MOcTyMaK. 

Tako je peliete HalheHo yciocTaBsbaleeM MeCLIOBHTOT, CaBpeMeHOr, KpH- 
BM4HOr Toctynka. V3 cBera H3HeTOr MOxKe ce BUACTH TypOyJICHTHH IyT pa3Boja H 
TeKyhux H3MeHa KPHBHYHOr MpolecHor mpaBa, 3aBHCHO je OX Hay4HHx, eKOHOM- 
CKHX WH JpylWITBCHOMOJMTHYKHX aTpHOyta ApyuitTBa. Crojehu y Be3u ca cTaBOBHMa 
Bulagajyhe kilace, 10 NHTawy Oopbe NpoTHB KPHMMHAIHTeTa, OBA] OKBUP HOCHO je 
HepeTKO ycOBe THCKPHMMHAaTHBHOCTH HU 3allITHTe MHTepeca MoBawIheHHx MarbH- 
Ha. OBo HcTpaxKuBakbe Ce OBJe He 3aBpllaBa Beh OcTaBJba TIpocTop 3a AoOLaTHO pa3- 
MaTpalbe OBe T1poOsIeMaTHKe Ca MO3HTHBHOMpaBHOr aciieKTa. 
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OVERVIEW OF ACCUSATORY, INQUISITORY AND 
MODERN CRIMINAL PROCEEDINGS THROUGH 
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Summary: Any consideration of the development of legal institutes indirectly 
indicates the development of a person's thoughts and ideas that relate to his or her 
protection, directly or indirectly. From initial magic-based conceptions, through 
inquisition and torture as a legitimate mechanism for establishing the “true” truth, 
the protection of rights and justice has placed an increasingly stringent requirement 
on establishing rules of criminal procedure. The historical development of criminal 
procedural law can be clearly seen through three major systems: accusatory, inquisi- 
torial and modern criminal proceedings. This research will review these systems 
from a brief analysis to a critical review. The accusatory system is characterized by 
the dominance of the ideas of protecting liberties and human rights, while the in- 
quisitorial concept emphasizes the effectiveness of combating crime. Modern crimi- 
nal procedure is born as an attempt to establish a harmonious relationship between 
the decisions of the accusatory and inquisitorial criminal proceedings. Differentiat- 
ing the aforementioned legal concepts based on different principles of basic proce- 
dural principles that have an impact on basic procedural functions. The time of their 
replacement is very difficult to determine, and the reason is that, in practice, these 
concepts are, conditionally speaking, articulated most often in mixed forms, which 
will be discussed more in this paper. At the end of the discussion of the topic of this 
research, we will outline the opinions and conclusions reached. 
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Introduction 


The history of legal institutions is in fact an overview of the evolution of hu- 
manity. Starting from the initial communities, all the way to modern society, the 
social response to crime was aimed to ensure the security of the society and to pro- 
tect its highest values (Jovanovié, 2015, 35). Developing from initial superstition 
based conceptions, through the Inquisition and torture as a legitimate mechanism for 
establishing the “real” truth, the protection of rights and justice has made an increas- 
ingly strict demand for the establishment of the rules of criminal procedure. In that 
sense, criminal procedural law was formed as a basis for legal security, both on the 
side of the state and the injured parties and on the side of the suspect, indicted or 
finally convicted. 


Defining criminal procedural law as “a set of legal regulations that determine 
procedural actions, their form and intrinsic value and determine procedural subjects 
as performers of those actions and their legal position” (Vasiljevic, 1981), this 
framework seeks to provide a level of legal certainty that guarantees that no innocent 
person will be convicted. In other words, the legality and fairness of the application 
of criminal substantive law is ensured, with the consequent imposition of the appro- 
priate sanction provided by the criminal law (Skuli¢, 2014). The turbulent path of 
development and current changes in criminal procedural law have always depended 
on the scientific, economic and socio-political attributes of society. Positioned in 
relation to the ideas of the ruling class on the fight against crime, this framework 
often carried the conditions of discrimination and protection of the interests of privi- 
leged minorities. 

With the humanization of society and the establishment of international legal 
standards in legal proceedings, legal process segments were especially emphasized. 
If we add to this the practical needs of the fight against crime and the increasingly 
pronounced demands for the efficiency of criminal prosecution, the establishment of 
a stable system of criminal substantial and criminal procedure law has been estab- 
lished as an imperative at the national and international level. The historical devel- 
opment of criminal procedural law can be clearly seen through three major systems 
(Skulié, 2013, 176-234). These are: accusatory, inquisitorial and modern criminal 
proceedings. The first framework is characterized by the dominance of the idea of 
protecting freedoms and human rights, while the inquisitorial conception emphasizes 
the effectiveness of crime prevention. Finally, modern criminal procedure is born as 
an attempt to establish a harmonious relationship between the solution of accusatory 
and inquisitorial criminal procedure. 

Elaborating on the subject framework, Brki¢é (Brki¢, 2013) points out that the 
distinction between these legal concepts is based on different principles of basic 
procedural principles that affect the basic procedural functions. At the same time, 
the time of their intersection is very difficult to determine. The reason for that is 
based on the fact that in practice, these concepts, conditionally speaking, are most 
often expressed in mixed forms. Thus, in the transitional phases, the new elements 
began to suppress the old ones, so we can only talk about the dominance of one of 
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the types, rather than of its pure rule. Referring to the national history, it is worth 
noting that more than half a century ago, the legal system in the SFRY was recog- 
nized as a mixture of accusatory and inquisitorial elements. Thus, Bayer, in the late 
1960s, points to a more intense influence of accusatory components, measuring them 
on an equal footing with the inquisitorial foundations of the criminal proceedings 
(Bayer, 1968, 111-126). A similar observation was finally made by Skulié (Skulié, 
2011, 54-75). The aforementioned author points out wrong simplifications and 
equalizations according to which the continental - European system is marked as 
inquisitorial, and Anglo - Saxon as accusatory. In the same context, Skulié points 
out that both systems are not actually of an exclusive or pure type, but in certain 
segments take over parts of the legal tradition and practice of one another. 


Finally, with the aim of a comprehensive review, domestic criminal law sour- 
ces also represent various attempts to conceptualize criminal proceedings. Thus, 
Ignjatovié (Ignjatovic, 2007, 21) explains that this term means “the course of reali- 
zation of the subject of criminal procedural law, regulated by law, provided by law 
and regulated by the activity of criminal procedural subjects.” A somewhat more 
complete definition is offered by Brki¢, which, by the given definition, implies “a 
legal relationship that arises between procedural subjects (court and parties), regard- 
ing the request for discussing a criminal matter, which presupposes a certain degree 
of suspicion that a crime has been committed, as a perquisite for the process, that 
consists of the exercise of their rights and obligations (procedural functions), with 
the aim of proper application of criminal law, and ultimately to protect society from 
crime” (Ignjatovic, 2007, 21). Nevertheless, the importance of criminal procedural 
law and legal criminal procedure is perhaps best expressed in Roxin's (Roxin and 
Schiinemann, 1998, 1-2) explanation that: “Substantive criminal law, whose basic 
rules are contained in the Criminal Code, establishes the characteristics of criminal 
acts, and threatens the legal consequences associated with the committing a crime. 
In order for these norms to be able to fulfill their function of creating elementary 
preconditions for the peaceful coexistence of people, they must not, in the case cri- 
me, exist only on paper. First of all, a legally regulated procedure is needed, by me- 
ans of which the existence of a criminal act can be established, that could at the sa- 
me time enable the implementation of the legally prescribed sanction. In doing so, 
such “legally regulated” procedure can be understood as three aspects: its provisions 
must be formulated in such a way as to adequately support the substantive criminal 
law so it could be enforced; they must at the same time establish the limits of the 
right of the criminal justice authorities to infringe on the protected freedoms of indi- 
viduals; and they must, finally, create the possibility for a final decision to re- 
establish the disturbed legal peace. ” 


Accusatory Criminal Proceedings 


In theory, the accusatory criminal procedure is also defined as an indictment 
criminal procedure because it is based on the accusatory or indictment principles. 
Historically, it is the oldest system of criminal procedure that was present in the time 
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of slavery and early feudalism (Pivié, 2011, 24-39). It is development viewed from 
historical perspectives shows that one of its basic features was a distinct class char- 
acter, which was reflected in the disenfranchisement of slaves who were punished by 
slave owners without a procedure, while, on the other hand, the procedure was con- 
ducted only against slave owners. The accusatory criminal procedure introduced the 
division of basic procedural functions into special procedural subjects. Thus, in the 
criminal procedure, the prosecutor, the defendant, and the court were defined as 
separate procedural subjects. The accusatory criminal procedure was a dispute be- 
tween two equal parties - the prosecutor and the defendant, before the court, as an 
independent and impartial body, which had the obligation to resolve the dispute. 


The manner of initiating the procedure and its duration depended on the pro- 
secutor. Primarily, only the injured party could appear as a prosecutor, and only 
later, with the development of social consciousness, any citizen could submit the so- 
called actio popularis. Allowing the possibility for not only the injured party but 
also any other citizen to appear as a prosecutor in criminal matters, was the starting 
point for separating criminal from civil proceedings. The primary distinction was 
that a civil matter is prosecuted only if the directly interested person wishes so, a 
criminal matter when there is a prosecutor, and the prosecutor could be anyone (Be- 
jatovi¢é, 2016, 79). The prosecutor initiated criminal proceedings and was obliged to 
submit evidence in order to prove the merits of the lawsuit, so the burden of proof 
was on the prosecutor, and therefore the entire activity of the prosecutor in the cri- 
minal proceedings represents the function of prosecution. The prosecutor presented 
the accusation at the main trial, and after his presentation, the defendant and his 
defense counsel were given the floor. 

The other party, the defendant, in such a criminal procedure, would implicitly 
have the obligation to enter the procedure and answer whether he considers the law- 
suit to be grounded, as well as have the right to defend himself. It is important to 
note that both sides were equal parties before the court. The defendant didn’t have 
the burden of gathering and providing evidence. 

As for the role of the court, it was an objective passive observer of the dispute 
between the parties in the evidentiary phase, because both the prosecutor and the 
defendant not only proposed evidence but also provided these pieces of evidence 
themselves. The only function of the court was directed towards the trial and was 
reflected in maintaining the order during the proceedings, the legality of the presen- 
tation of evidence, and passing a verdict based on the presented evidence. The ver- 
dict, as a result of the conducted procedure, could be conviction or acquittal and was 
passed by a majority of votes. The court did not explain its decision and assessed the 
evidence based on which it made its decision by applying the principle of a free 
judicial conviction. Also, the verdict was, except in exceptional cases, final. There 
was no possibility of applying a legal remedy before another, independent, state 
body. 

Having in mind the above-mentioned, it is often stated in the literature that the 
accusatory model of criminal procedure had a high level of similarity with the civil 
procedure. The reason for this is that the framework in question arose at a time when 
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all rules of conduct were considered a private offense (Krapac, 2010). Based on the 
characteristics of this type of criminal procedure, it can be concluded that it was 
built on the principles of preserving the rights and freedoms of citizens that pre- 
vailed over the tendency of effective prosecution. We can also find an interesting 
interpretation of the accusatory concept of criminal procedure in foreign legal elabo- 
rations (Peoples, 2000, 122). Following the history of court proceedings, the early 
forms of determining guilt included the so-called court of God or mazije, as it was 
called on the territory of today's Serbia and Montenegro. 


Some of the more colorful ideas included ideas in which the accused would 
have to take a red-hot iron out of boiling water with his hands or cross barefoot over 
a hot surface. Only if his wounds healed within a few days would this be proof of 
God's influence and God's help, which was interpreted as proof of innocence. A 
similar framework would imply the possibility of the conflicting parties to prove the 
truth in a duel. At the same time, both sides had the opportunity to choose their rep- 
resentatives in the duel who would fight to the death. Since it was considered that 
God's help was always in favor of the one who fights for the truth, people did not 
attach importance to who would be in that duel, which stemmed from the very con- 
cept of their patriarchal logic. Returning to the interpretation of the accusatory pro- 
cedure, the given framework was interpreted precisely in the context of the kind of 
battle of medieval knights, only this time before the court. The idea of a trial as a 
duel, in which the truth is proved by the force and weapons, was actually seen as an 
extension of God's providence. The arguments presented in the criminal proceedings 
were not viewed independently but in the broader context of God's justice. 

Referring finally to the modern concept of critique of the accusatory proce- 
dure, authors like Jovanéevic (Jovancéevic, 2010, 191-210) point to the basic short- 
comings of this framework. While the imperative of establishing absolute truth may 
be set as an axiom of the judicial function and ultimate purpose, in accusatory pro- 
ceedings, the principle of truth may be omitted or partially ignored. A striking ex- 
ample of this framework is the various institutes taken over from Anglo-Saxon law, 
such as the plea agreement, by which the parties in the criminal proceedings, the 
prosecutor and the suspect/defendant, agree on the legal qualification of the crime 
and the sentence that will ultimately be imposed (Nikoli¢, 2006). Although formally 
the procedural parties are equal, the accusatory model practically doesn’t allow 
equality. Although declaratively, the defense side is allowed to gather evidence on 
its own, this does not mean that the collected materials will indeed be presented at 
the main trial. 

Referring to the national solutions contained in the Criminal Procedure Code, 
the above is particularly visible in two aspects: 1) the segment of gathering evidence 
by the defendant or his legal representative requires the consent of the person from 
whom these materials are to be obtained; 2) Article 302 of the law in question stipu- 
lates that if the defendant and his defense counsel deem it necessary to take certain 
evidentiary action, they will refer to the public prosecutor to take it. In that case, a 
rather unfavorable situation is inevitable. The one defending himself demands from 
the one accusing him to take an action contrary to the interests of the prosecution. 
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Inquisitorial Criminal Proceedings 


In theory, the inquisitory criminal procedure is also defined as an investigative 
procedure because its most dominant part was the investigation, and it was the com- 
plete opposite of the accusatory criminal procedure. The given framework was cre- 
ated on the foundations of judicial city-states on the territory of today's Italy, and 
within the legal school of glossators and post-glossators of the 13th century. Later 
taken through various legal acts, this concept spread in the legal practice of the Hab- 
sburg Monarchy and the French state. Although terminologically this framework is 
very similar to the procedure of the church inquisition that took place during the 
Middle Ages, and which found its function in the context of the persecution of here- 
tics and witches, it should be emphasized that these frameworks must not be con- 
fused. However, the Christian Catholic Church, which was authorized to administer 
criminal justice about crimes against religion, contributed to its affirmation, because 
it considered the accusatory procedure worthless and therefore unacceptable. This 
procedure established by the Church was later transferred to the secular courts and 
thus came to life. 

The structure of the inquisitorial criminal procedure is reflected in the investi- 
gation and trial, with the main activity being based on the investigation conducted 
by the investigator. The investigation was divided into two parts: a general investi- 
gation and a special investigation. While in the accusatory concept, the prosecution 
was on the side of the injured party, this concept implied the existence of a state 
representative, official, or professional judge, who had the authority to decide in a 
criminal matter. 


In the inquisitorial proceedings, all three procedural functions, the prosecu- 
tion, the defense, and the trial, are within the jurisdiction of the court. It follows that 
the court had the indivisible function of the prosecution and the function of the de- 
fense, and the procedure was initiated by the court ex officio. 


As for the investigation, it was divided into general and special as the main 
phase of the criminal procedure. As part of the general investigation, the suspect was 
questioned, and he did not know at all what he was being charged with. It was only 
within the framework of a special investigation that he was informed of what he was 
charged with, and the investigator's effort to obtain a confession from the defendant, 
which was considered the strongest evidence, was especially dominant and pro- 
nounced. The investigator was able to obtain a confession in various ways, and in 
particular, the use of torture was expressed, which was not considered an abuse, but 
a permissible means to an end. In this context, it should be noted that Pope Innocent 
IV in 1252, with the bull Ad extirpanda, allowed the use of torture in inquisitorial 
proceedings, intending to establish the truth and combat heresy (Breczko and Korne- 
lius, 2013, 85-101). In addition to the court's obligation to conduct an ex officio 
investigation, some characteristics of the inquisitorial procedure imply the secrecy of 
the trial. At the same time, everything that the defendant, as the object of the crimi- 
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nal procedure, said during the interrogation, or torture, was recorded by the court 
reporter. 


The trial was conducted before a court council that tried and rendered a ver- 
dict solely based on the case file which, also, represented the final stage of the proc- 
ess in which the verdict was rendered. The court verdict rendered in the proceedings 
was completely based on the case files, because the trial was based on the principle - 
quod non est in actis non est in mundo - what is not in the documents, does not exist. 
The court evaluated the evidence according to its free judicial conviction, but it had 
to collect a certain amount of evidence of a certain quality. In addition to the convic- 
tion and acquittal, the court could also pass the so-called absolutio ab instantia - a 
judgment based on which the defendant remains under suspicion. 


To limit judicial arbitrariness, over the centuries, a rule has been introduced 
that without the confession of the accused or the testimony of two impeccable wit- 
nesses, a conviction cannot be passed. Truth be told, under torture, it was difficult to 
expect that the defendant would not admit his guilt. However, the mentioned princi- 
ple, according to which the defendant remains under suspicion, actually meant only 
a temporary suspension of the criminal proceedings, without a final verdict (Krapac, 
2010). Despite all of its shortcomings, it was a legal procedure from which the mod- 
ern principles of legality and formality of criminal prosecution and the responsibility 
of the court for the established factual situation arose. Based on the presented basic 
characteristics of this system, it can be concluded that in the inquisitorial system of 
criminal procedure the tendency of efficiency of criminal prosecution prevailed over 
the tendency to preserve personal freedoms and rights of citizens, present in the 
accusatory system of criminal procedural law (Bejatovi¢, 2016, 71). Precisely in that 
sense, the entire inquisitorial concept accepted the criminal procedural dynamics that 
were to the detriment of the defendant. The secrecy of the process, the application of 
investigative methods that are completely unacceptable from the aspect of humanity, 
the absence of a legal representative or defense counsel, are some of the most com- 
mon criticisms mentioned in this context. However, from the theoretical aspect, the 
integration of two sides of procedural functions was especially negative, which 
made the single state body the one that conducts the investigation and the one that 
reaches a verdict. 


Modern Criminal Proceedings 


Contemporary criminal procedure, which is often referred to in the literature 
as mixed criminal procedure, arose as a combination of the inquisitorial and accusa- 
tory elements. Developing under the influence of the Enlightenment faze, and the 
later influence of the school of natural law, this construct gained its outlines through 
liberal and socio-psychological critiques of various thinkers, such as Voltaire and 
Beccaria. 

After the French bourgeois revolution, the inquisitorial procedure was no lon- 
ger appropriate for the new age, and on the other hand, it was not possible to return 
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to accusatory criminal procedure. Thus, the solution was found by establishing a 
mixed, modern, criminal procedure. 


Following Krapac's (Krapac, 2010, 20) contributions, French legislation adop- 
ted the basic principles of English criminal procedure after 1789. The existence of a 
jury trial and the evaluation of evidence, under free judicial conviction, are some of 
the basic principles of this procedural construct. However, with the introduction of 
the Code d ‘instruction criminelle, which came into force during Napoleon's reign, 
the accusatory criminal procedure was amended, creating a new, integrative, so- 
called mixed type of criminal procedure. The basic characteristic of modern criminal 
procedure is that it is an investigative and disputative criminal procedure because the 
principles of prosecution and equality are most pronounced in it. This criminal pro- 
cedure is characterized by the fact that it has two basic parts in its structure: the pre- 
vious (preparatory) procedure and the main procedure. The initiative for starting 
criminal proceedings is given by the state body - the public prosecutor, ex officio. 


In the preparatory procedure, actions are taken to clarify the criminal matter to 
the degree of probability that is necessary for the public prosecutor to be able to 
make the correct decision for the further course of the procedure. The main criminal 
proceedings are conducted by a court in a council or a single judge. After the prepa- 
rations, the main trial is held, where all legally relevant facts and circumstances that 
are important for clarifying the criminal matter are determined. After the main trial, 
the court decides in a closed session by deliberation and voting. In a mixed proce- 
dure, the functions of the prosecution, the defense, and the trial are separated and 
their performance is entrusted to different entities. In this type of criminal procedure, 
many principles of criminal procedure are applied, among which is the principle of 
equality, truth, publicity, verbalism, immediacy, etc. In this system of criminal pro- 
cedure, the aim is to equalize, as much as possible, two mutually contradictory ten- 
dencies: efficiency of criminal procedure and preservation and protection of per- 
sonal rights and freedoms of citizens, which was not the case in accusatory and in- 
quisitorial criminal proceedings (Bejatovic, 2016, 73). In addition to the special state 
instance that performs the function of prosecuting perpetrators of criminal acts (ex 
officio), the mixed criminal procedure also knows the function of the investigating 
judge, as well as the separate judge at the main hearing. This time the function of a 
judge implies the initiative of gathering evidence and investigating all relevant facts, 
which may be relevant to the criminal matter. 

Also, among some peculiarities, it should be noted that the burden of proof is 
not on the accused. In fact, he now has no legal obligation to answer court questions, 
that is, to testify on the matter at hand. Only if the court finds that there is not eno- 
ugh evidence, which unequivocally points to guilt, will a verdict of acquittal be pas- 
sed. An important principle in this sense that should be emphasized is “in dubio pro 
reo”, which practically means that in case of doubt, it should be ruled in the defen- 
dant's favor (Lazin, 1985, 89). Apart from the fact that mixed criminal proceedings, 
in a significant way, take more into account the rights and position of the accused, 
this type of procedure is also public, which certainly contributes to the transparency 
and objectivity of the proceedings. 
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Conclusion 


The idea of this research is to review accusatory, inquisitorial, and modern 
criminal procedure through the development of criminal procedural law, because of 
that this research is conceived in three key parts. The idea that led to the research of 
this topic stems from the fact that any consideration of the development of legal 
institutes indirectly indicates the development of human thought and ideas related to 
its protection directly or indirectly. From the initial superstition based conceptions, 
through the Inquisition and torture as a legitimate mechanism for establishing the 
“real” truth, the protection of rights and justice has set an increasingly strict demand 
for the establishment of rules of criminal procedure. 


In theory, the accusatory criminal procedure is also defined as an indictment 
criminal procedure because it is based on the accusatory or indictment principles. 
Historically, it is the oldest system of criminal procedure that was present in the time 
of slavery and early feudalism. In theory, the inquisitorial criminal procedure is also 
defined as an investigative procedure because its most dominant part was the inves- 
tigation, and it was the complete opposite of the accusatory criminal procedure. The 
given framework was created on the foundations of judicial city-states on the terri- 
tory of today's Italy, and within the legal school of glossators and post-glossators of 
the 13th century. Later taken through various legal acts, this concept spread in the 
legal practice of the Habsburg Monarchy and the French state. 

Contemporary criminal procedure, which is often referred to in the literature 
as mixed criminal procedure, arose as a combination of the inquisitorial and accusa- 
tory elements. Developing under the influence of the Enlightenment faze, and the 
later influence of the school of natural law, this construct gained its outlines through 
liberal and socio-psychological critiques of various thinkers, such as Voltaire and 
Beccaria. After the French bourgeois revolution, the inquisitorial procedure was no 
longer appropriate for the new age, and on the other hand, it was not possible to 
return to accusatory criminal procedure. Thus, the solution was found by establish- 
ing a mixed, modern, criminal procedure. 

From all of the above-mentioned, one can see the turbulent path of develop- 
ment and current changes in criminal procedural law, which depended on the scien- 
tific, economic, and socio-political attributes of the society. Standing in relation to 
the prevailing thoughts of the ruling class, regarding the fight against crime, this 
framework often carried the conditions of discrimination and protection of the inter- 
ests of privileged minorities. This research does not end here but leaves room for 
further consideration of this issue from a current legal standpoint. 
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